
 

 

 
 
June 18, 2019 
 
Melissa Smith 
Director of the Division of Regulations, Legislation, and Interpretation 
Wage and Hour Division 
U.S. Department of Labor 
200 Constitution Ave., NW 
Washington D.C. 20210 
 
 
Re: Notice of Proposed Rulemaking Joint Employer Status Under the Fair Labor Standards Act (RIN 
1235-AA26) 
 
Dear Director Smith, 
 
Thank you for this opportunity to provide comment on the Department of Labor (DOL)’s notice of 
proposed rulemaking Joint Employer Status Under the Fair Labor Standards Act 29 CFR Part 791.  
 
On behalf of the National Managed Long-term Services and Supports (MLTSS) Health Plan Association, 
we would like to express our support for the Department’s proposal to apply a four-factor balancing test 
that would more clearly and consistently assess whether an employer would be considered a joint 
employer under the Fair Labor Standards Act (FLSA).  
 
The Association represents health plans that contract with states to provide long-term services and 
supports (LTSS) to beneficiaries through the Medicaid program. Our members currently cover the large 
majority of all enrollees in MLTSS plans, and assist States in delivering high quality long-term care 
services at the same or lower cost as the fee for service system with a focus on ensuring beneficiaries' 
quality of life and ability to live in the community instead of an institution. Member organizations 
include Aetna Inc., AmeriHealth Caritas, CareSource, Centene Corp., Commonwealth Care Alliance, 
Health Plan of San Mateo, L.A. Care Health Plan, Tufts Health Plan, UPMC Health Plan, VNSNY Choice, 
and WellCare Health Plans Inc. 
 
We welcome the Department’s proposal for a four-factor test that will clearly establish that there is no 
joint-employer relationship between a service provider and a payer with regard to an individual self-
directing their care. The new standard clearly insulates Medicaid managed care organizations (MCOs) 
even further from responsibilities that, as the Department outlines, should lie with the service providers 
(i.e. unpaid overtime, spread of hours, etc.).   
 
The Department last published formal regulation interpreting joint employer status under the FLSA in 
1958 under part 791 of Title 29. Since then, several decisions from various courts in various jurisdictions 
have created a challenging patchwork of evaluation and compliance standards for businesses, 
particularly those that operate across jurisdictions. Additionally, in 2014, the Department issued 
Administrator’s Interpretation No. 2014– 2, ‘‘Joint Employment of Home Care Workers in Consumer-
Directed, Medicaid-Funded Programs by Public Entities under the Fair Labor Standards Act.” The 
Department intended to provide further guidance on how the application of joint employment status 
principles might apply to consumer-directed, Medicaid-funded programs by, in part, delineating a series 



 

 

of “strong”, “moderate”, “weak” indicators of an employment relationship. These indicators failed to 
provide the clarity needed and had the effect of discouraging health plans from supporting training 
programs for direct care workers that could be deemed to establish an employment relationship. 
 
Under the proposed rule, the Department would adopt a four-factor test derived from Bonnette v. 
California Health & Welfare Agency that would determine an employer to be jointly and severally liable 
for an employee if the employer 1) hires or fires the employee; 2) Supervises and controls the 
employee’s work schedules or conditions of employer; 3) Determines the employee’s rate and method 
of payment; and 4) Maintains the employee’s employment records. Additionally, the Department 
proposes to clarify that certain practices, such as “jointly participating with an employer in an 
apprenticeship program”, do not make joint employer liability more or less likely under the FLSA. 
 
The growth in the age 65+ population and in the need for long-term care will substantially increase the 
demand for direct care workers over the next two decades Recruiting and training a large and well-
enough qualified workforce (e.g. personal care aides and home health aides) to support these 
individuals will be a challenge.1 Establishing better-defined criteria around joint-employer status will 
enable Medicaid MCOs to play a more active role in workforce development programs and generally 
promote interactions between MCOs and the long-term care workforce that don’t result in the MCO 
inadvertently hiring every participating worker.  
 
These proposed changes will provide more clarity and opportunity around efforts to train and staff a 
workforce that can meet the challenge of a growing population with LTSS needs. 
 
Thank you for your consideration of our comments. If you have any questions, please contact me at 
latkins@mltss.org. 
 
 
Sincerely, 

 
G. Lawrence Atkins 
Executive Director 

                                                           
1 The Long-Term Care Workforce Crisis: A 2018 Report. Wisconsin Health Care Association. May 2018. Available at 
<http://files.constantcontact.com/10709df6001/8d407825-0d49-42af-9ae2-
5f0aaddfd468.pdf?ver=1524683264000> 
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